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Thank you. I am honored to be here, both as a member of the federal 

judiciary and incoming president of the Federal Bar Association.   As a 

United States District Judge, I witness firsthand, virtually every day, the 

need for adequate representation for criminal defendants in my 

courtroom. It is almost unbelievable that our system of justice could 

operate without qualified counsel for both the prosecution and defense. 

But that’s the system we had prior to the Criminal Justice Act of 1964. 

 

Before the passage of the CJA, lawyers assigned to represent indigent 

defendants received no compensation for their work. They received no 

funding for investigators, paralegals, experts, or other service providers. 

They did not even receive reimbursement for out of pocket expenses, 

such as for transcripts, copies of documents, or case related travel. 
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This was the case, despite the Bill of Rights’ guarantee of the assistance 

of counsel as expressed in the Sixth Amendment to our Constitution; and 

even before that, in the Federal Judiciary Act of 1789 which also 

contained a federal right to counsel provision.  

 

It has been the American legal tradition since our Nation’s founding, and 

in contrast to English law from which we drew much inspiration, that 

defendants in criminal cases have the right to a lawyer to assist them.  

But this right contained a critical weakness: the accused who lacked the 

resources to hire a private lawyer was generally out of luck. To the poor, 

or even those of ordinary means, the right to counsel was often an empty 

promise. This began to change in the 1930s, with a series of landmark 

Supreme Court cases. 

 

In 1932, the Court ruled in Powell v. Alabama that the failure of a state 

to provide counsel to certain poor and illiterate defendants facing the 
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death penalty violates due process, and could be little short of “judicial 

murder.” 

 

In 1938 the Court decided Johnson v. Zerbst. The two defendants in 

Zerbst were US Marines on leave in Charleston, South Carolina. They 

were charged in federal court with using and possessing counterfeit bills 

and were brought to federal district court, given notice of their 

indictment, arraigned, tried, convicted at a jury trial, and sentenced to 

four and a half years in prison, all on the same day, and all without the 

assistance of a lawyer.  The Supreme Court reversed. Justice Black, 

writing for the majority, stressed that the right to counsel is “necessary 

to ensure fundamental human rights of life and liberty.”  The Court in 

Zerbst thus held that the provision of defense counsel was a 

“jurisdictional prerequisite to a federal court’s authority to deprive an 

accused of life or liberty.” 

 

Following Zerbst, the Judicial Conference of the United States, the 

Attorney General, and other knowledgeable observers called for 
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establishment of a Federal Defender system as the best way to provide 

that right.  Many bills were introduced in Congress, hearings held, and 

reports written, but nothing was passed during the 1940s and 1950s. In 

this time, the federal courts assigned counsel in criminal cases, but those 

lawyers were not paid, had no investigators or service providers, and 

were not reimbursed for expenses.  

 

As you can imagine, defendants did not often receive adequate 

representation under these circumstances. James V. Bennett, who was 

director of the Federal Bureau of Prisons from 1937–1964 wrote during 

this time that most competent lawyers avoided criminal practice, and 

judges had few lawyers to choose from when assigning counsel to poor 

defendants.  In fact, the reputation of assigned counsel at this stage was 

so low, that many defendants refused the assigned lawyer for fear they 

would do more harm than good. 

 

In an irony of history, while U.S. citizens lacked the right to meaningful 

counsel in their own federal courts, the Nuremberg Trials of major Nazi 
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war criminals began in November of 1945 with compensated defense 

counsel appointed by the tribunal. 

 

When Robert F. Kennedy assumed the office of Attorney General in 

1961, one of his first acts was to establish a committee to study the right 

to counsel in the federal courts. Following that study and report, 

President John F. Kennedy in his State of the Union Address on January 

14, 1963 asserted that the “right to competent counsel must be assured  

to every man accused of crime in federal court, regardless of his means.” 

 

That same afternoon, Republican Senator Roman Hruska (RUS-ka) of 

Nebraska reintroduced legislation which he had been championing for 

several sessions to provide for compensated defense counsel in the 

federal courts, and the Senate passed it. The house passed a similar bill, 

but without a federal public defender system. Following conference — 

which again omitted the Public Defender system but provided for 

compensation for private, appointed counsel — President Johnson 

signed the bill into law on August 20, 1964. 
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One legal scholar, writing in 1965, commented that: 

 

By its impact on the administration of criminal justice, it is 

quite possible that the act will become recognized and rank 

as one of the major legislative achievements in a decade 

spanning both the New Frontier and the Great Society and 

crowded with congressional actions. 

 

After further study, the Federal Defender system was created by 

amendment to the Criminal Justice Act in 1970. That amendment, 

introduced by Roman Hruska and cosponsored by Senators Ted 

Kennedy and Barry Goldwater, paved the way for the system we 

have today, with Federal Defender offices representing most 

defendants and a panel of private attorneys compensated hourly 

where the Defender is in conflict or at capacity. 
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Originally, the CJA provided compensation for appointed counsel 

not to exceed $15 per in court hour and $10 per out of court hour.  

And the cap for felony cases was $500.  This has changed for the 

benefit of the system throughout the years.  The current rate  is 

$125 per in-court hour for private, appointed counsel, and this 

amount is higher in capital cases.  Case maximums have also 

increased and courts in specific circumstances can allow payment 

above the maximum.  In order to promote parity between the 

prosecution and defense, federal public defenders nowadays earn 

salaries comparable to U.S. Attorneys.   

 

Now, approaching the 50 year anniversary of the Criminal Justice 

Act, we again look to the purpose of the right to counsel: the 

promise of Equal Justice Under Law, regardless of wealth or 

station.   As a federal district judge, as well as a former Magistrate 

Judge and assistant federal defender, I have seen this promise 

fulfilled every single day in my court from the moment of initial 

appearance until sentencing and beyond.  Very few federal 
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criminal defendants can and do, in fact, afford private, retained 

counsel.  That is where the Federal Defender and Criminal Justice 

Act panel attorneys come in to play and give every single 

defendant the same, top-notch, high caliber legal representation 

and defense tools that the wealthiest defendant can afford.  On the 

other hand, the ablest prosecutor cannot adequately represent the 

people of the United States if the individual being charged cannot 

defend himself at every stage of the proceedings.  In the federal 

system, in which a vast 97% of defendants nationwide enter guilty 

pleas, most by way of plea agreement, the United States Attorneys 

could not even negotiate with defendants, more so, obtain the 

cooperation of many defendants, but for CJA counsels’ 

representation.   

 

Our Constitution requires such equal balance, which is the primary 

reason for the public’s confidence in our criminal justice system.  

While the federal system in many instances is harsh, insofar as 

criminal penalties are concerned, CJA counsel is necessary for 
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effective pre-trial, trial, and, just as important, sentencing 

advocacy, given that judges must sentence defendants to a 

punishment that is sufficient but not greater than necessary, as 

mandated by Congress.    

 

On behalf of the Federal Bar Association, I want to add that our 

organization’s mission is to strengthen the federal legal system and 

administration of justice by serving the interests of the federal 

practitioner, both public and private, the federal judiciary, and the 

public they serve.  Our members nationwide are federal judges and 

attorneys, both private and public, including many federal 

prosecutors and criminal defense attorneys.  The FBA fully 

supports the Criminal Justice Act and its purpose in every sense. 

 

Recent severe funding reductions challenge the ability of the 

federal judiciary to serve the people of the United States in its role 

as the Third Branch of Government. Many Federal Defenders, a 

program within the U.S. Courts, have already reduced a percentage 
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of their staff, and are looking at further reductions this fall.  The 

FBA has recently testified before the U.S. Senate – one of the 

many voices across this Nation – to caution Congress about the 

nefarious effects reductions on CJA funding will have, not only on 

criminal defendants who have a right to effective counsel, but also 

on prosecutors who at some point may find themselves unable to 

prosecute a defendant without representation, as well as courts 

which will be unable to dispense justice as the Constitution directs.  

Without the CJA, our criminal justice system as we know it will 

simply collapse. 

 

But today is a moment of celebration, and as a Judge and incoming 

FBA President, I look forward to an informed discussion of the 

right to counsel, its history, its present, and its future during this 

joint program on the CJA at 50, and throughout all of next year! 

Thank you. 


